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STATEMENT.

The record in this case, like that in Case No.

1449 submitted herewith, is in great confusion.

The first paper contained in the transcript filed in

the court below is entitled, "In the Circuit Court

of the United States, for the western district of



Washington, western division, No. 440. United

States, plaintiff, vs. Northern Pacific Railroad

Company, Edward H. McHenry, Franli Bigelow

and Andrew F. Burleigh, as receivers of said com-

pany, George Capen, et al, defendants," and is an

order substituting the Northern Pacific Railway

Company as defendant in place of the receivers of

the Northern Pacific Railroad Compan3^ This or-

der is endorsed, "Filed December 2, 1896" (Rec-

ord, p. 3).

Then follows the amended complaint of the

complainant (Record, p. 6). This is a bill in equity

and sets out that the complainant is the owner of

certain described lands. Then follow allegations

showing the appointment of receivers of the North-

ern Pacific Railroad Company, an allegation set-

ting forth the substance of the act of Congress of

July 2, 1864, creating the Northern Pacific Rail-

road Company and granting lands to aid in con-

struction of its railroad. The bill then sets forth

the joint resolution of Congress, approved May
31, 1870, granting lands to the Northern Pacific

Railroad Company to aid in the construction of a

line from Portland to Puget Sound.

The bill then alleges that on July 2, 1864, all

the lands before described had been occupied by

homestead settlers under the laws of the United

States, and that the various tracts of land were

on July 2, 1864, embraced in homestead entries

and that these entries remained upon the records
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of the local land office until after the approval of
the act of July 2, 1864, and the joint resolution
of May 31, 1870. It is then alleged that all the
lands in question were excepted from the grant
of lands to the Northern Pacific Railroad Company,
but that the officers of the Interior Department,
by mistake and inadvertence, and without knowl-

edge of the fact that said lands were covered by
such entries, caused a patent to be issued to the

Northern Pacific Railroad Company on April 8,

1880, conveying the legal title to these lands, and

that thereafter the Northern Pacific Railroad Com-

pany sold a part of the lands to divers persons and

executed divers deeds to such persons conveying

the title to said premises.

The bill then alleges that thereafter and on

June 18, 1895, the Secretary of the Interior de-

manded in writing of the Northern Pacific Rail-

road Company and its receivers a relinquishment

and reconveyance of the lands so patented, but

that such relinquishment and reconveyance was

refused.

The bill further alleges that under an order of

sale of the circuit court for the western district

of Washington, all the interest of the Northern

Pacific Railroad Company was sold to the North-

ern Pacific Railway Company, but at the time of

such sale, the Railway Company had full notice

of the claims of the United States to the lands in

question.



The bill then praj^s that the defendants be

required to answer as to what of said lands have

been sold and to whom they have been sold and

at what times and for w^hat consideration, and con-

cludes with a prayer that the Northern Pacific

Railroad Company and the Northern Pacific Rail-

way Company be required to account at the rate

of ten dollars per acre for all lands so patented to

the Northern Pacific Railroad Company and by it

sold, and that as to lands not sold the title be

declared to be held in trust for the United States

(Record, pp. 6-28).

Although upon the face of the order substitut-

ing the Northern Pacific Railway Company as

defendant in place of the receivers above referred

to, it appears that George Capen and others are

defendants in the suit, no one is named as de-

fendant in the caption of the amended bill except

the Railroad Company, its receivers, and the Rail-

way Company. Then follows the answer and dis-

claimer of the receivers (Record, p. 28). This

answer specifies in the caption the names of the

individual defendants who are named as appellees

on the appeal, including George Capen, specified

as defendant in the caption of the order substi-

tuting the Railway Company as defendant.

The answer of the receivers disclaims all in-

terest in the lands. Then follows the answer of

the Northern Pacific Railroad Company and the

Northern Pacific Railway Company to the amended



bill (Record, p. 32). This answer contains in its

caption the names of all the appellees including
George Capen above referred to. The answer de-
nies the ownership of the lands by the complain-
ant and admits the allegation with reference to

the enactment of the act of July 2, 1864, and the

joint resolution of May 31, 1870. As to the en-

tries of lands described in the bill, the answer ad-

mits that they were made at the tunes mentioned,

but alleges that more than six months before the

approval of the joint resolution of May 31, 1870,

the various entrymen had abandoned their claims

and were asserting no right whatsoever in any

part of the land. The answer alleges that when

the map of definite location of the Northern Pa-

cific Railroad Company was filed, for that portion

of its line opposite the lands described in the bill,

the entries had been cancelled of record in the

local land ofiice and were free from all chimis

whatsoever.

The ansvv-er further sets forth the sale of all

the lands described in the bill by the Northern

Pacific Railroad Company and the conveyance by

deed of the greater portion thereof. It admits that

the Northern Pacific Railway Company succeeded

by purchase under the order of the circuit court

to all the interests of the Northern Pacific Rail-

road Company in the lands contracted to be sold,

but not then deeded, and alleges that it purchased

the same for a valuable consideration in good faith
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and without notice or knowledge of any right or

claim by the complainant to an}^ of said lands.

The answer further denies that the patent in

question was issued to the Northern Pacific Rail-

road Company through inadvertence or mistake

and alleges that the officers of the Land Depart-

ment had full knowledge of the status of the land

so patented, and that the land was in fact part

of the land granted by Congress to the Northern

Pacific Railroad Company and was not excepted

from said grant.

The answer particularly alleges the persons to

Avhom the lands were so sold and the date of exe-

cution and delivery of the deeds or contracts.

Among other allegations, the answer alleges that

on August 25, 1882, the Northern Pacific Railroad

Company conveyed by deed to George B. Capen

the south half of the northeast quarter and the

north half of the southeast quarter of section 13,

township 17 north, range one east, Willamette

meridian, being a portion of the land described

in the bill.

To this answer the complainant interposed a

general replication (Record, p. 64) which is en-

dorsed, "Filed December 14, 1898."

On July 3, 1906, the defendant the Northern

Pacific Railway Company moved to dismiss the

cause upon the ground that there was another suit

pending in the same court under the same title,
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being Case No. 1112, to recover from the moving
defendant the purchase price of the same land
involved in this case. This was followed by a
stipulation of the parties that the motion to dis-

miss on the ground specified might be submitted
without notice (Record, p. 68). Upon this sub-

mission, the court entered its decree of dismissal

which was filed August 7, 1906, dismissing the

case upon the ground that there was another suit

pending as specified in the motion (Record, p. 69).

The petition for appeal, the order allowing the

appeal (Record, p. 73), the assignment of errors

(Record, p. 72), and the citation on appeal (Rec-

ord, p. 76), all included as appellees all of the de-

fendants whose names are set forth in the caption

of the amended answer, including George Capen,

the defendant whose name is contained in the

caption of the order substituting the Railway Com-

pany as defendant in place of the receivers. The

record shows the service of citation only upon the

Northern Pacific Railroad Company and the North-

ern Pacific Railway Company.

ARGUMENT.
It is impossible to detemiine from an inspection

of the record how long this case has been pending

in the circuit court. It has been pending at least

since December 2, 1896, for that is the date when

the order was filed substituting the Northern Pa-

cific Railway Company as defendant in place of

the receivers.



lO

It is reasonable, therefore, to conclude that the

decree of the circuit court may be sustained upon

the ground that the prosecution of the suit has

been abandoned. In Exchange Bank of Virginia

YS. Hall (6 W. Va. 447) the court held: "That

the failui'e of the plaintiff to take any steps to-

wards maturing a cause against any defendant

beyond the entrance of an order for eleven years,

there not being diuing that period even an order

for continuance and no appearance for some years

of the case upon the docket of the coui't, consti-

tuted a discontinuance of such cause."

If the appellant had retui^ned to this coiut, as

should have been done, the record in Case Xo. 1112

referred to in the motion for dismissal, it would

have appeared that there was another action pend-

ing between the same parties for the recovery

by the United States of the government price of

the lands described in the bill. It is obvious that

this was the record presented to the couit below,

for the motion refers to the other cause pending

in the same court. Upon such a record, the court

below was amply justified in enteiing the decree

of dismissal. Judge Story says (Equity Plead-

ings, par. 742):

"The question which next presents itself is

whether the pendency of an action in a court

of law for the same subject-matter is a good

objection to be urged in a plea of this sort

in a court of equity. * * * The defendant
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is not, however, without a remedy for the dou-
ble vexation, for a court of equity will, upon
the coming in of the defendant's answer, put
the plaintiff to his election whether he' will
proceed in the suit at law or in equitv, and,
if he elects the latter, then an injunction will
issue to any further proceedings at law; if the
former, then the bill will be dismissed."

The same doctrine is stated by the supreme
court of Michigan in Joslin vs. Millspaugh, 27

Mich. 518, where the court said:

"It has always been the practice in equity

in all but mortgage foreclosures to require

a party who sues at law on the same cause

of action to elect after answer whether he will

prosecute at law or in chancery. * * * But

in cases where election was practically a mat-

ter of course, the pendency of another suit was

not pleadable in abatement either at law or in

equity. There is no such thing known in a

common law court as a plea in abatement of a

suit in equity. A party having a conunon-law

right was allowed to proceed at common law

if he chose, and could only be restrained by the

court of equity by way of injunction or some

other prohibitory measure; and in like manner

the suit at law was not brought before the

court of equity by plea in abatement, but

usually suggested on motion before answer,

unless appearing by the pleadings."



12

These authorities were relied upon and the ease

dismissed in Brown vs. Fletcher, 140 Fed. 639-647,

and in that case the court said that if the fact of

the two suits appears in the pleadings, the court

ma}^ act, and the text of Vol. 7 of Encyc. of PI.

and Pr., p. 374, is quoted with approval, that "the

court upon its own motion ma}^- compel the elec-

tion."

The case of Brown vs. Fletcher was one where

after the commencement of a suit in equity, the com-

plainant died and the personal representative, in-

stead of seeking to have the suit revived, com-

menced another proceeding for the same relief in

a probate court. After the lapse of eighteen

months, a motion was made to dismiss the bill

because the suit had been abandoned and for want

of prosecution. The court held that the lapse of

eighteen months after the death of the complain-

ant, no good cause being shown for the delay, was

sufficient to bar a revivor by the complainant's

personal representative, and held that even if the

representative had been prompt to revive the suit,

it must have been dismissed because of the pen-

dency of the other suit for the same cause. The

court said:

"In the case at bar the complainant has

made his election voluntarily. It is too late for

him to recede and 'change his hold.' He has

acted deliberately and persists in his choice.

The admitted facts upon which the motion to
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dismiss is founded are strongly persuasive, if
not conclusive, that if the personal representa-
tive of complainant had been admitted to prose-
cute the cause, he could have been compelled
to elect between his action in the probate court
and this suit."

Without the presence of the record in the other
suit before this court it is submitted that the stip-

ulation of the parties, found at page 68 of the

record, amounts to an admission of the pendency
of the second suit for the same cause, for the rea-

son that the parties agreed that the motion might

be submitted "upon the ground that there is an-

other suit pending in this court to recover the

purchase price of the same land involved in tlie

above entitled cause."

But in another aspect the decree of dismissal

must be sustained. The amended bill undertakes

to state a cause for twofold relief. It charges that

the lands described were erroneously patented to

the Northern Pacific Railroad Company and that

part of them have been sold. As to the lands so

sold, it seeks to recover the purchase price, and

as to the lands remaining unsold, it seeks to have

the defendants decreed to hold the title in trust.

In so far as the bill upon its face seeks to estab-

lish an interest in real property it was properly

filed in the circuit court for the western district

of Washington under section 8 of the Judiciary

Act of March 3, 1875 (18 Stat. 472), but in so far
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as it sought to recover a personal judgment against

the defendants, no relief could be afforded except

in the circuit court for the district of which the

defendants were inhabitants.

It appears by the amended bill that the North-

ern Pacific Railway Company is a corporation or-

ganized under the laws of the state of Wisconsin,

and the Judiciary Act of 1887, both in its original

form and as corrected in 1888, declares the rule

that no civil suit shall be brought against any per-

son in any other district than that whereof he is

an inhabitant.

The supreme court in ex parte Wisner (27 Sup.

Ct. Rep. 150) held that no jurisdiction was con-

ferred upon the circuit court of the United States

by the removal to it from the state court of a suit

of which the circuit court would have had no orig-

inal jurisdiction if the cause had been brought in

that court, and that jurisdiction of the parties can-

not be conferred by consent. That decision has

been applied by this court in Yellow Aster Min-

ing & Milling Co. vs. Crane Co., 150 Fed. 580, and

in So. Pac. Co. vs. Burch, 152 Fed. 168.

In the Yellow Aster case it appeared that the

suit had been removed from the state court. No
motion to remand had been made, but by consent

of the parties, the case had proceeded to verdict

and judgment, but this court held there was no

jurisdiction, for the reason that neither was a resi-
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dent of the district. The reasoning of the Wisner
case and of the cases in this court applying the
rule there laid down is that where a suit 'depends
upon the citizenship of the parties, it mav be
brought only in the district of the residence of
the plaintiff or defendant, and that jurisdiction
cannot be conferred upon the circuit court by con-
sent. This conclusion is also reached in the Wisner
case, upon a consideration of the language above
quoted, that a defendant shall not be sued except
in the district of his residence. There seems to be

no good reason why the latter rule should not for-

bid the prosecution of the suit by the United States

against the Northern Pacific Railway Company to

obtain a decree in personam in any other district

than that of Wisconsin of which it is an inhabitant.

In Ellis vs. Reynolds, 35 Fed. Rep. 394, an ^^Y-

der to plead had been secured under section 8 of

the act of March 3, 1875, and upon a motion to

rescind the order by the absent defendant, it ap-

peared that the bill was for an accounting for

lumber taken by the defendant from the plaintiff

and asked a decree against the defendant for the

balance due. The court held that the suit was not

in rem and therefore not within the contemplation

of section 8 of the act of 1875, and the order was

rescinded.

In Kuhn vs. Morrison, 75 Fed. 81, a bill liad

been filed to foreclose a mortgage on certain lands

in the district and the absent defendant bad beer
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required by order to appear and plead. The bill

sought other relief than a simple decree of fore-

closure. The court said:

"To what extent relief may be granted by

the bill is not so clear. It may be said, how-

ever, that as to Green's right to enforce his

prior mortgage, there seems little doubt of the

right of this court to act and afford relief. It

is not believed that a general judgment against

Green could be rendered in this proceeding.

The power of the court in the premises is con-

fined to a determination of such questions as

relate to, and are necessary for, the enforce-

ment of complainant's rights under his mort-

gage. It must also be confined to rights in or

to the real estate by virtue of which this court

takes cognizance of the suit." t

Finally it appears that the appeal is inopera-

tive for failure of the appellant to cause service

of the citation to be made upon the various ap-

pellees. The interest of the appellees other than

the Railroad Company and the Railway Company

does not clearly appear except as to George Capen.

It appears, as above stated, that Capen holds the

title to 160 acres of the land described in the bill

under a conveyance from the Northern Pacific

Railroad Company, and it is clear that this court

cannot make any decree which will affect the rights

of Capen, or for that matter of any of the other



17

appellees, without a service of a citation upon them
or their appearance voluntarily.

Jacobs vs. George, 150 U. S. 415.

It is submitted that the appeal should be dis-

missed or the decree affirmed.

JAMES B. KERR,
Counsel for Northern Pacific Railroad Company

and Northern Pacific Railway Company. q^^


